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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  8:30   CASE#: MSC19-02086 
CASE NAME: WILLIAMS VS. CITY OF PITTSBURG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 

On October 8, 2019 Plaintiff filed a complaint against defendants City of Pittsburg, 

Contra Costa County, and the State of California alleging several causes of action 

related to injuries suffered in a fall at Highlands Ranch Park on Buchanan Road in the 

City of Pittsburg. On behalf of the State of California Department of Parks and 

Recreation, the Attorney General has filed a demurrer to the “second cause of action” 

in the complaint which, according to the demurrer, alleges acts of general negligence. 

The State of California alleges that it is immune from suit on that cause of action under 

Government Code section 815.  

The Demurrer appears to relate solely to the cause of action labeled as “Prem. L-2, 

Count One – Negligence.” The Plaintiff has filed no opposition to the Demurrer.  

The Demurrer is sustained as to that specific cause of action.  

A further Case Management Conference is scheduled for August 18, 2020 at 9:30 a.m. 
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 2.  TIME:  9:00   CASE#: MSC17-01936 
CASE NAME: GOLOVKO VS. NORTON 
HEARING ON MOTION TO AUGMENT COSTS AND AMEND JUDGMENT 
FILED BY PAUL NORTON 
* TENTATIVE RULING: * 
 

This court takes judicial notice of the court’s file to the extent that it contains facts 

subject to judicial notice under Evidence Code section 452. 

This case involves competing requests for and objections to motions for attorney fees 

and costs after trial. The original complaint was filed on October 10, 2017 claiming 

damages for injuries sustained in an automobile accident. The trial started on 

September 17, 2019 when counsel made their opening statements following jury 

selection. (See CCP § 998 (b)(3).) The jury returned a verdict for the Plaintiff in the total 

amount of $6,338.59. 

Final judgment was entered in that amount on December 31, 2019. The Judgment 

indicated that the amount awarded would be subject to an award for allowable costs and 

amounts that might be awarded pursuant to Code of Civil Procedure (hereafter “CCP”) 

section 998. 

The CCP § 998 Offer Made on September 2019 Was Untimely and, Therefore, Invalid . 

The Defendant made two offers to the Plaintiff to settle the case before the trial 
commenced. The first offer of $6000 was made on December 11, 2017. The second 
offer was transmitted by mail to the Plaintiff’s counsel in the State of Washington on 
September 4, 2019. Whether valid or invalid, that second offer revoked the first offer. 
See Palmer v. Schindler Elevator (2003)108 Cal App 4th 154, 158-59; accord One Star, 
Inc. v. STAAR Surgical co. (2009) 179 Cal.App.4th 1082, 1087.) 
 

Defendant Norton claims that Plaintiff Golovko is not entitled to an award of costs and 

must pay certain of defendant’s costs due to Plaintiff’s rejection of Defendant’s offer  

made on September 4, 2019 under CCP § 998 to settle the case for $10,000. Defendant 

asserts that Plaintiff did not achieve a “more favorable result” at trial than the $10,000 

offer that plaintiff rejected. 

By its terms CCP § 998, requires that an offer to settle that is otherwise valid must be 

“served” at least ten days before the start of trial.  Because the trial in this case started 

on September 17, 2019 the Defendant’s 998 offered had to be “served” ten days before 

that date. The California courts have long applied the service by mail rules set out in 

CCP § 1003 to offers made under CCP § 998. (Poster v. Southern Cal. Rapid Transit 

Dist. (1990) 52 Cal. 3d 266, 274-75.  Section 1003(a) dictates that five days is added to 

the date of mailing for any offer mailed to an opponent in the State of California and ten 
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days is added to any offer mailed to an opponent in some state other than California. 

Therefore, the Defendant’s 998 offer, which was placed in the mail on September 4, 

2019, was not deemed served on the Plaintiff’s counsel until ten days later (September 

14, 2017. September 14, was not at least 10 days before the start of trial on September 

17, 2019. Therefore, the 998 offer made by the Defendant that was mailed on 

September 4, 2019 was not timely served and, as such, was not valid under the 

provisions for service set out in CCP §§ 998 & 1003. (See LeCuyer v. Sunset Trails 

Apts. (2004) 120 Cal.App.4th 920, 926-27 [plaintiff who is otherwise a prevailing party, 

may not be taxed costs where the Defendant served an untimely section 998 offer by 

mail].) 

For the reasons stated in this section, the court rejects the Defendant’s claim that his 
section 998 offer made just before trial precluded that Plaintiff from seeking an award of 
costs as the prevailing party in the case. For the same reason, the Defendant’s motion 
to Tax Costs is denied.  
 
Plaintiff’s Bill of Cost Was Timely/ Defendant Failed to Prove when Its Notice of Entry of 
Judgment Occurred 
 
The Defendant asserts several reasons why this court should reject Plaintiff’s request 
for an award of costs completely or partially. His first argument is that no costs should 
be allowed because Plaintiff’s Memorandum of Costs was not timely filed.  
 
Defendant asserts that Plaintiff’s Memorandum of Costs was untimely because 
Defendant had filed and served a Notice of Entry of Judgment (hereafter the “Notice”) 
on December 6, 2019. This court notes that Defendant asserts that he filed the Notice 
with the court on December 6, 2019 (even though the handwritten date for counsel’s 
signature on the Notice is given as December 5, 2019 and the clerk’s file stamp on the 
document is December 11, 2019). More importantly for our purposes here, the Notice 
filed by the Defendant is unaccompanied by a proof of service. Therefore, it is not 
possible to discern when the notice was actually mailed or otherwise transmitted by the 
Defendant to Plaintiff’s counsel in Washington. Because no proof of service is provided, 
the court is left to conjecture about the exact date when the Notice might have been 
mailed to the Plaintiff.  
 
Even if the court were to assume that Defendant mailed the Notice on or about 
December 5 or 6, the court would not invalidate the Defendant’s Memorandum of Costs 
as untimely. As discussed above, rules for the timing of service by mail are set forth in 
CCP § 1003. To compute the date of service of an item sent by mail, ten (10) days are 
added to the date that an item is placed in the mail if, as here, the mail is directed to an 
out-of-state recipient. Assuming that the Notice was mailed on December 5 or 6, 2019 
it would have been deemed served on the Plaintiff on or about December 20 or 21. 
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The Plaintiff filed its initial memorandum of costs sometime before December 30, 2019. 
This date was well within the fifteen days required by Rule 3.1700(a)(1) of the California 
Rules of Court. The court file discloses a clerk’s memo to the Plaintiff dated December 
30, 2019 stating that the Plaintiff’s Memorandum of Costs was rejected by the clerk 
because if contained a photocopy of a signature (whose signature is not indicated) and 
also that it needed to be “two hole punched at the top and bound as one document.”  
 
It appears that the Plaintiff’s counsel promptly corrected the defects and re-filed a 
corrected version of the Memorandum of costs which was accepted and filed by the 
clerk of court on January 3, 2020 (3 or 4 days later). 
 
January 3 or 4 may well have been within the fifteen day deadline set by the Rule 
3.1700. Even if it wasn’t, these facts would require this court to apply the rule set forth in 
United Farm Workers v. Agricultural Relations Bd.  (1985) 37 Cal.3d 912 (hereafter 
“UFW”). In UFW, a party prepared and sought to file a complaint on the very last day 
allowed by law. The complaint was technically defective because it was not “verified.” 
The complaint was rejected by the clerk for filing. A verified complaint was filed three 
days later beyond the thirty days otherwise allowed. The court in UFW held that so long 
as the complaint was timely filed even though it had a technical defect that did not affect 
the jurisdiction of the court, the complaint would not be subject to dismissal so long as 
the Plaintiff timely cured the technical defect pointed out in the pleading. United Farm 
Workers v. Agricultural Relations Bd.  (1985) 37 Cal.3d at 918. Such technical defects 
appearing in otherwise timely-filed documents include failures to comport with various 
aspects of otherwise applicable rules of court. See Maginn v. City of Glendale (1999) 72 
Cal.App.4th 1102; Rapp v. Golden Eagle Ins. Co. (1994) 24 Cal.App4th 1167. 
 
There is no reasonable possibility that the Plaintiff’s defective Memorandum of Costs 
was untimely because it was filed on or before December 30, 2019, the fifteenth day 
after the Notice of Entry of Judgment would be deemed served under CCP § 1003. This 
court finds that the correction of the defect or defects by January 3, 2020 was timely 
within the meaning of the UFW case especially given that one of the intervening days 
(January 1) was a holiday.  
 
Based upon the above ruling, this court will consider whether the costs claimed by the 
Plaintiff are to be allowed.  
  
Plaintiff’s Claimed Costs Are Allowed in Part 

This court has reviewed the various costs claimed by the plaintiff as the “prevailing 
party” under CCP §§ 1032 and 1033.5. All of the costs are allowed except for the 
following claimed costs which have been objected to by the Defendant: 
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1. Costs related to the association of a second out-of-state trial counsel to include 

a $500 fee for counsel to appear pro hac vice and $50 bar fee for pro hac vice 

counsel; 

2. Pre-judgment Interest in the amount of $1696.68 is disallowed as a “cost” related 
to this case. . A Memorandum of Costs is not an appropriate vehicle for the 
award of pre-judgment interest. North Oakland Med. Clinic v. Rogers 1998) 65 
Cal.App.4th 824, 830. Furthermore, prejudgment interest for “costs” (copying and 
property damage) are not allowable costs. (CCP § 3291; Bean v. Pacific coast 
Elevator Corp. (2015) 234 Cal.App.4th 1423, 1429-31.) 
Therefore, the total costs claimed by the Plaintiff ($14,073.85) are reduced by the 
total of the amounts described above totaling $2246.68.   

Based upon the reduction for the disallowed costs discussed above, The total 
allowable costs are reduced to a total of $11,827.17. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01936 
CASE NAME: GOLOVKO VS. NORTON 
HEARING ON MOTION TO TAX PLAINTIFF’S MEMORANDUM OF COSTS 
FILED BY PAUL NORTON 
* TENTATIVE RULING: * 
 
See Item #2 above. 
 

  

 4.  TIME:  9:00   CASE#: MSL10-04469 
CASE NAME: CAPITAL ONE VS. ROTHSCHILD 
HEARING ON MOTION TO SET ASIDE DEFAULT & VACATE DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (USA) 
* TENTATIVE RULING: * 
 

Plaintiff has filed a motion to vacate the default judgment entered against the Defendant 
on May 6, 2011. Plaintiff asserts that its inquiries into this case disclose that someone 
other than the named defendant against whom the default was taken unlawfully used 
the credit card in question. Notwithstanding that the motion was filed after the time limits 
set forth in CCP 473(b), this court retains jurisdiction to grant the motion on equitable 
grounds. (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) Plaintiff has provided 
a good reason in equity to justify its motion to vacate made more than six months after 
the dismissal was ordered. Therefore, the motion to vacate the dismissal is granted and 
the case is ordered dismissed without prejudice. 
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 5.  TIME:  9:00   CASE#: MSL12-07224 
CASE NAME: PERSOLVE VS. CANIZALEZ 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY RHINA CANIZALEZ 
* TENTATIVE RULING: * 
 

On January 3, 2020 the defendant filed a motion to vacate a civil judgment entered 

against her on November 14, 2013 after a court trial. Following the trial, the court 

ordered her to pay $75 per month to satisfy the judgment. 

A writ of execution was filed with the court by the Plaintiff on December 2, 2019. 

That document reflects that the defendant was entitled to credits totaling $255.89 on her 

payments on the judgment. The file does not reflect that there have been any efforts by 

the Plaintiff to collect on the judgment over and above this $255 amount. 

The court will not vacate the judgment. There is no reason provided by the defendant for 

this court to vacate a lawfully rendered final judgment after a trial other than events in 

her life that suggest that she may have some difficulty making payments of $75 per 

month. However, based on the total of $255 in payments that she has made over the 

past six years, this court has no reason to believe that the Plaintiff has done anything 

oppressive that might warrant a change to the orders issued after trial.  

The motion to vacate is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSL17-01075 
CASE NAME: WELLS FARGO VS. CONNORS 
HEARING ON MOTION TO VACATE DISMISSAL UNDER C.C.P. 664.6 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 

 

Plaintiff has filed a motion to set aside the dismissal of this case entered pursuant to 

CCP §664.6 and to enter judgment pursuant to the stipulation entered by the parties 

in July 2017. The Defendant has not filed an opposition to the motion. Therefore, 

the motion is granted and the court will execute the proposed order and judgment 

submitted by the Plaintiff. 
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 7.  TIME:  9:00   CASE#: MSL18-00395 
CASE NAME: CAPITAL ONE VS. JOHNSON 
HEARING ON MOTION TO VACATE ORDER GRANTING MOTION TO VACATE DISMISSAL 
FILED BY VANEESE E. JOHNSON 
* TENTATIVE RULING: * 
 

On January 22, 2018 Plaintiff filed this collections case seeking damages of $3,691. 

The Defendant, thorough her attorney Harry Roth, filed her answer on March 2, 2018. 

On April 16, 2018 counsel for both parties appeared in court for a case management 

conference (CMC) and the case was then scheduled for July 11, 2018. On July 11, 

2018 neither counsel nor their clients appeared at the scheduled CMC and order to 

show cause (OSC) was issued to both directing them to appear in court on August 15, 

2018.  

On August 9, 2018 Defendant’s counsel filed a response to the OSC issued on July 11. 

In that response, attorney Roth did not explain his absence on July 11 but did indicate 

that his client would be filing for bankruptcy and had hired another lawyer to perform 

that task. On August 15, 2018 Defendant Johnson appeared in court but neither counsel 

appeared. The court dismissed the case without prejudice – this court assumes 

because Plaintiff’s counsel had failed to appear on two consecutive occasions. There 

was nothing stated in the clerk’s minutes that attorney Roth would continue to represent 

the Defendant after the dismissal was entered. 

Attorney Roth filed a written change of address with the court on March 18, 2019. 

The new address for Defendant’s counsel was given as 189 First Street, Woodland, CA. 

In that document, counsel for Defendant filed a proof of service indicating that the 

change of address notice had been mailed to Plaintiff’s counsel three months earlier on  

December 19, 2018. The notice of the change of address filed in March 2019 did not 

indicate precisely when attorney Roth had changed his address. Attorney Roth’s 

declaration in support of his motion does not explain precisely when he changed 

his address.  

On April 11, 2019 Plaintiff’s counsel Attorney Forbes) filed a motion to vacate the 

previously entered dismissal. Notice of that motion was sent to Attorney Roth’s former 

address at 1723 Oak Ave., Davis, CA. As a consequence of attorney Roth’s not 

receiving notice, he did not respond to the Plaintiff’s motion to vacate the dismissal. 

Furthermore, on May 20, 2019 the court issued an order granting Plaintiff’s motion to 

vacate the prior dismissal without prejudice – thus reinstating the case.  

The court issued notice to the Defendant and attorney Roth on May 20, 2019 of a CMC 

to be conducted on June 20, 2019. A clerk’s notice of that hearing date was mailed to 

attorney Roth at his new address (189 First Street). In addition, the court ordered 
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Plaintiff’s counsel to also serve Defendant’s counsel and Plaintiff’s counsel once again 

served this second notice on the incorrect address (1723 Oak Ave). 

On June 20, 2020 counsel for Defendant did not appear for the CMC scheduled for that 

date. In the pending motion, counsel’s declaration does not explain whether he received 

or did not receive the clerk’s notice concerning the CMC on June 20, 2019. Obviously, 

such a notice also would have put him on notice that there was reason to believe that 

the dismissal entered previously had been vacated. Under Evidence Code section 641, 

the clerk’s mailed notice to counsel is presumed to have been received in the ordinary 

course. On the June 20, 2019 court date, the court set the case for trial notwithstanding 

the absence of defense counsel and also directed Plaintiff’s “appearance counsel” to 

make sure that defense counsel was notified of the trial date.  

Thereafter, the Plaintiff successfully moved for judgment on the pleadings. All of 

Plaintiff’s documents submitted in support of this motion were mailed by Plaintiff to 

Attorney Roth’s former address. Later however, the parties agreed that this subsequent 

judgment would be vacated. As a consequence of the stipulated order to vacate the 

judgment, the case is once again pending in this court and a CMC is set for the same 

date as the hearing date on Defendant’s motion to vacate its prior order reinstating 

the case. 

The court denies the Defendant’s motion to vacate its previous order vacating the 

dismissal entered on August 15, 2018. In addition to the facts stated above, the court 

notes that in defense counsel’s declaration in support of Defendant’s motion counsel 

never provides a reason why he did not take precautions to have his ordinary U.S. Mail 

forwarded to his new address. Only his failure to do so would explain the repeated 

non-receipts of U.S. Mail directed to his former address by Plaintiff’s counsel. While 

he did file a new address with the court in March 2019, any attorney switching business 

addresses could and should expect that counsel for opposing parties might mistakenly 

continue to send mail to his/her former address. Defense counsel’s failure to explain his 

own apparent failure to direct the U.S. Postal Service to forward his mail to his new 

address suggests that he shares some of the responsibility associated with his lack of 

receipt of legal mailings mistakenly sent to his former address. This observation does 

not excuse the repeated, neglectful conduct by Plaintiff’s counsel in repeatedly sending 

mail to defense counsel’s former address notwithstanding proper notice being sent of 

his new address. There is plenty of blame to go around here.   

The court also notes that motions to vacate dismissals under CCP §473(b) due to 

counsel’s errors or mistakes are routinely granted on the basis of declarations of 

counsel that meet the relatively minimal procedural requirements of the “mandatory” 

provisions of that statute. Defense counsel’s failure to provide an argument to counter 

the granting of the otherwise routine motion to vacate the dismissal suggests that the 
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only reason for granting the present motion is as a sanction for repeated misdirecting of 

mail to defense counsel’s former address. As noted above, both parties appear to be 

partially responsible for defense counsel not receiving mail sent to his former address.  

Defendant’s motion also, in effect, requests sanctions against Plaintiff’s counsel for 

defendant’s costs associated with Plaintiff’s failures to appear in court at case 

management conferences on April 16, 2018 and August 15, 2018. The court notes that 

there have been unexcused absences by defense counsel at the CMC’s set on 

February 19, 2020 and June 20, 2019. The request for sanctions does not set forth the 

statute or rule that justifies the imposition of the sanctions against the Plaintiff and 

whether counsel has complied with the pre-requisites of a particular statute before 

moving for sanctions; nor does the sanctions request indicate why counsel waited for 

almost two years before requesting the sanctions to be imposed. While defense 

counsel’s motion suggests that these sanctions should be imposed as an “alternative” 

sanction, there is, in fact, no logical relationship between the possible justification for re-

instating the prior dismissal and any reason for imposing sanctions for costs incurred by 

the defense due to non-appearances that occurred in 2018.  

This court notes that this case is set for a case management conference on July 13, 

2020 – the same date set for a hearing on Defendant’s motion to vacate a previous 

order of dismissal that was entered on August 15, 2020. Given the amount of time and 

expense that the Plaintiff has expended to have this case re-instated after the prior 

dismissal, it is difficult to understand Plaintiff’s failure to respond to Defendant’s motion 

to vacate. This court also notes that Defendant’s motion to vacate was served on a Post 

Office Box associated with the law firm handling the case for the Plaintiff. However, it 

was not addressed to a particular attorney. Those facts may explain, in part, the lack of 

a response to Defendant’s pending motion to vacate the previous dismissal.  

Notwithstanding the lack of an opposition to the motion by Plaintiff, this court exercises 

its discretion to deny the motion. The parties are directed to appear for the CMC on July 

13, 2013. The court urges the parties to meet and confer before that date to try to arrive 

at a settlement. This case started as a suit for $3691 in credit card debt. The parties 

have already expended time and resources well in excess of any amount justified by the 

size of the alleged debt and should try to bring this matter to a merciful end. 
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 8.  TIME:  9:00   CASE#: MSL18-00395 
CASE NAME: CAPITAL ONE VS. JOHNSON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #7 above. 
 

  

 9.  TIME:  9:00   CASE#: MSL18-05443 
CASE NAME: MIDLAND VS. FUTRELL 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY PRINSESS FUTRELL 
* TENTATIVE RULING: * 
 

On March 6, 2020 the Defendant filed a motion to vacate a default entered on March 18, 

2019. A default judgment has not been entered in this case even though the court has 

issued orders to show cause in its efforts to get Plaintiff to submit a default judgment.  

The Defendant’s motion under CCP §473(b) claims that both excusable neglect and 

surprise justify her motion. Specifically, she claims to not have had actual notice of this 

law suit and that the proofs of service filed by Plaintiff show service at an address at 

which she did not reside or service upon some unnamed person she does not know.  

Notwithstanding that the motion was filed after the six month time limit set forth in 
CCP 473(b), this court retains jurisdiction to grant the motion on equitable grounds.. 
Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981. The Defendant has provided 
equitable grounds for the granting of her motion. Therefore, the Defendant’s motion is 
granted. In doing so the court takes into account that as of the filing of the Defendant’s 
motion the plaintiff had yet to obtain its default judgment notwithstanding the court’s 
repeated efforts to get plaintiff to do so.  
 
This case is set for a case management conference on August 28, 2020 at 8:30 a.m. 
The parties are to appear (in court or on CourtCall) at that date and time. 

 

  

10.  TIME:  9:00   CASE#: MSL18-05443 
CASE NAME: MIDLAND VS. FUTRELL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #9 above. 
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11.  TIME:  9:00   CASE#: MSL18-05738 
CASE NAME: BUDWISER VS. CUNNINGHAM 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO CCP 664.6 
FILED BY SUSAN BUDWISER 
* TENTATIVE RULING: * 
 

The complaint in this case sought payment of amounts past due on an unsecured 

personal loan. The parties entered a stipulated agreement settling the case and the 

case was dismissed pursuant to CCP §664.6. On March 11. 2020 the Plaintiff served 

notice of her motion for entry of a judgment due to Defendant’s default in making 

payments required by the settlement. The Defendant has not opposed the motion. 

The motion is granted. The Plaintiff shall prepare an order granting the motion and a 

proposed judgment that includes the principal amount owed plus interest and attorney 

fees as provided in the settlement agreement. The Defendant shall be credited with any 

amount he has previously paid on the debt. 

 

  

12.  TIME:  9:00   CASE#: MSL19-01456 
CASE NAME: STATE FARM VS. MENDOZA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

On March 9, 2020 the Plaintiff filed a motion for a court order deeming its requests for 

admissions to be deemed admitted. The Defendant has filed no opposition. The motion 

is granted and the court will sign the proposed order submitted with the motion. 

A Case Management Conference (CMC) is scheduled for September 2, 2020 at 

8:30 a.m. The parties are to appear at that hearing. 

 

  

13.  TIME:  9:00   CASE#: MSL19-02261 
CASE NAME: PORTER RENTS LLC  VS.  K.D.M. BUILDERS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PER WRITTEN STIPULATION 
FILED BY PORTER RENTS, LLC 
* TENTATIVE RULING: * 
 

The Plaintiff has moved for entry of a judgment based upon Defendant’s default in 

making payments pursuant to a prior settlement agreement entered between the 

parties. A notice of settlement was previously filed with the court on July 25, 2019.  

The Defendant has filed no opposition. Therefore, the motion is granted and the court 

will sign the proposed judgment submitted with the motion. The court notes that the 
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proposed judgment reflects credits of $2,380 in favor of the defendant based upon his 

payments under the agreement prior to the default. 

 

  

14.  TIME:  9:00   CASE#: MSL19-03415 
CASE NAME: PORTFOLIO RECOVERY VS. JOHNSON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

The parties entered a stipulated agreement settling the case and the case was 

dismissed pursuant to CCP §664.6 on August 23, 2019. On March 3, 2020 the Plaintiff 

filed a motion for entry of a judgment due to Defendant’s default in making payments 

required by the settlement. The Defendant has not opposed the motion. 

The motion is granted. The Plaintiff’s proposed order granting the motion and 

proposed judgment will be signed by the court. He papers submitted by the Plaintiff 

reflect that the Defendant entitled to credits of $150.38 for payments made under the 

settlement agreement. 

 

  

15.  TIME:  9:00   CASE#: MSL19-03654 
CASE NAME: PORTFOLIO RECOVERY VS. JOHNSON 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

This separate case involves the same parties referenced in Line Item #14 above.  

The parties entered a stipulated agreement settling the case and the case was 

dismissed pursuant to CCP §664.6 on August 23, 2019. On March 3, 2020 the Plaintiff 

filed a motion for entry of a judgment due to Defendant’s default in making payments 

required by the settlement. The Defendant has not opposed the motion. 

The motion is granted. The Plaintiff’s proposed order granting the motion and 

proposed judgment will be signed by the court. He papers submitted by the Plaintiff 

reflect that the Defendant entitled to credits of $100 for payments made under this 

particular settlement agreement. 
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16.  TIME:  9:00   CASE#: MSL19-04358 
CASE NAME: TBF FINANCIAL I, LLC  VS.  PICENO 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY ALICIA GOMEZ PICENO 
* TENTATIVE RULING: * 
 

On December 26, 2019 Defendant Piceno filed a motion under CCP §473(b) that this 

court vacate a default judgment entered against her on November 20, 2019. There is 

nothing in Defendant’s pleading suggesting that she has served her pleading on the 

Plaintiff (TBF Financial).  

The hearing on this motion is continued to August 31, 2020 at 9:00 a.m.  The Defendant 

shall serve her motion to vacate on Plaintiff’s counsel (Robert L. Pollock Esq., 1000 

Fourth Street. Suite 570, San Rafael, CA, 94901-3118) on or before July 30, 2020. 

The Defendant shall file a Proof of Service with the clerk of court verifying that her 

motion has been served upon the Plaintiff. The Plaintiff shall file its response to the 

motion on or before August 24, 2020. 

 

  

17.  TIME:  9:00   CASE#: MSL19-04650 
CASE NAME: DISCOVER BANK VS. ALVAREZ 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 

At plaintiff’s request this matter is taken off calendar because Plaintiff is withdrawing the 

motion. The mater is set for a court trial on August 17, 2020 at 10 a.m. 

 

 

18.  TIME:  9:00   CASE#: MSL20-00004 
CASE NAME: HEIGHT VS. SMART & FINAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

For the reasons stated below, the Defendant’s demurrer is sustained without leave 

to amend. 

The Plaintiff filed her complaint on January 7, 2020 claiming personal injuries received 

on January 6, 2018 on premises operated by the Defendant. On March 12, 2020, 

the Defendant filed a demurrer to the complaint alleging that the complaint was not filed 

within the two year statute of limitations applicable to personal injury cases. 
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 A demurrer may be sustained on the basis that the complaint filed by the Plaintiff on its 

face demonstrates a failure to comply with the applicable statute of limitations. 

(Alexander v. Exxon Mobil (2013) 219 Cal.App.4th 1236, 1262.) 

The parties agree that the statute of limitations is two years under Code of Civil 

Procedure (hereafter “CCP”) section 335.1. The parties also appear to accept as 

applicable to this case the general rule that the failure to timely file a personal injury suit 

within the applicable limitations bars any further litigation of the claim. (See Jolly v. Eli 

Lilly & Co. (1988) 44 Cal. 3d 1103.) Additionally, the parties also appear to accept that 

this case is resolved by the application of the computation principles set forth in 

CCP §12. 

 CCP §12 requires that in computing any period of time during which an act is to be 

done by one or both parties, the first day of the period is not counted but the last day of 

the period is counted. If the last day of the period is a holiday, it also is not counted. 

The nature of the proper computation of the statute of limitations period that applies 

here is specifically discussed in two cases. The first is Wixted v. Fletcher (1961) 192 

Cal.App.2d. 706, 708-18; the second is Adoption of Haley A. (1996) 49 Cal.App.4th 

1351, 1371-72 (citing Wixted with approval).  In Wixted the court ruled that the then-

applicable one year statute of limitation was computed in relation to when the injury 

had occurred (November 5, 1997). The first day of the one-year period November 5, 

1997, was to be excluded by operation of the language in CCP §12. The last day 

(November 5, 1998) was to be included by virtue of that same section as the last day 

allowable for the filing of the personal injury claim. 

The computation required in the Wixted case applies to the present case. The first day 

of the two year period (January 6, 2018) is excluded while the last day of the two year 

period (January 6, 2020) is included. Under the computational rule set out in the Wixted 

and Haley A. cases, January 7, 2020 falls outside of the two year period. Therefore, the 

plaintiff’s personal injury claims are barred by the statute of limitations. Because there is 

no amendment that could cure this pleading defect the demurrer is sustained without 

leave to amend.   

A Judgment of Dismissal is to be prepared by the Defendant. 
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19.  TIME: 9:00   CASE#: MSL20-00004 
CASE NAME: HEIGHT  VS.  SMART & FINAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SMART & FINAL STORES LLC 
* TENTATIVE RULING: * 
 
See #18 above. 
 

 

20.  TIME:  10:00   CASE#: MSL18-03675 
CASE NAME: CAVALRY SPV I, LLC  VS.  BERRIS 
COURT TRIAL – 1 HR. SHORT CAUSE / 0 DAY (S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

 21.  TIME:  10;00   CASE#: MSL18-04699 
CASE NAME: STATE FARM  INSURANCE VS. WHITNEY LASHAY 
JURY TRIAL – EXPEDITED CAUSE / 0 DAY (S) 
* TENTATIVE RULING: * 
 

This case has been settled per notification to the court by counsel. 
 

  

 22.  TIME:  10:00   CASE#: MSL19-02094 
CASE NAME: DEPARTMENT STORES VS. PACK 
COURT TRIAL -  SHORT (2 HOURS) CAUSE / 0 DAY (S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

23.  TIME:  10:00   CASE#: MSL19-4232 
CASE NAME: AUTOMOTIVE CREDIT CORP.  VS.  SAJJAN 
COURT TRIAL -  SHORT (1 HOUR) CAUSE / 0 DAY (S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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24.  TIME:  10:00   CASE#: MSL19-05275 
CASE NAME: SYNCHRONY BANK VS. KERIAN 
COURT TRIAL -  SHORT (1-2 HOURS) CAUSE / 0 DAY (S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

25.  TIME:  10:00   CASE#: MSL19-06908 
CASE NAME: DISCOVER BANK VS. HERNANDEZ 
COURT TRIAL -  SHORT (1 HOUR) CAUSE  / 0 DAY (S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

 

26.  TIME: 10:00   CASE#: MSL19-08211 
CASE NAME: VELOCITY INVESTMENTS VS. MORIK 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

 


